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Resolving Fair Use Disputes Through Mediation and 
Early Neutral Evaluation

by Theodore K. Cheng

Uncertainty – about the facts, the law, or both – is a key 
driver in the voluntary resolution of disputes. And there 
is perhaps no greater legal uncertainty facing the arts and 
entertainment fields today than the application of the fair 
use doctrine to claims of copyright infringement. That 
doctrine is intended to balance the interests of, on the one 
hand, those who possess the exclusive rights to reproduce 
and make derivative works of their copyrighted materials 
(among other rights) and, on the other hand, those who 
desire to exercise their First Amendment right to engage 
in free expression, including limited use of works that 
otherwise would be deemed infringement under the copy-
right laws. That is, the fair use doctrine essentially permits 
limited uses of otherwise copyrighted works without first 
having to obtain permission or consent from the copyright 
holder. Common examples of fair use include criticism, 
commentary, news reporting, research, teaching, and 
parody.

Historically, the doctrine was rooted in the common 
law; it is now formally codified at 17 U.S.C. § 107 as a set 
of four non-exclusive factors:  (1) the purpose and char-
acter of the use, including whether such use is of a com-
mercial nature or is for nonprofit educational purposes; 
(2) the nature of the copyrighted work; (3) the amount and 
substantiality of the portion used in relation to the copy-
righted work as a whole; and (4) the effect of the use upon 
the potential market for or value of the copyrighted work. 
Although seemingly helpful, the application of these fac-
tors to any particular circumstance, from a practical point 
of view, is highly subjective and fact-dependent.

For example, in SOFA Entertainment, Inc. v. Dodger 
Productions, Inc.,1 the defendant used a seven-second 
clip from The Ed Sullivan Show in the performance of 
the award-winning Broadway musical Jersey Boys. The 
clip featured Ed Sullivan introducing the popular 1960s 
musical group The Four Seasons on his show, but not 
the group’s actual performance, which was presented 
after the showing of the clip by the actors in the musical. 
In response to the claim of copyright infringement, the 
defendant moved for summary judgment based upon a 
fair use defense. In analyzing the factors, the court found, 
among other things, that (a) the parties had agreed that the 
musical was an entertaining dramatization of actual events, 
thus weighing in favor of fair use; (b) the use of the clip was 
“transformative” because it was being used as a historical 
reference point, and not just a re-broadcast of the original, 
thus again weighing in favor of fair use; (c) the defendant’s 
use was commercial in nature, and, thus, weighed against 
fair use, but was not accorded great weight based upon the 
transformative nature of the use, the fact that the clip was 
only seven seconds long, and the lack of any evidence that 

the clip was used in the marketing of Jersey Boys; (d) the 
clip was creative, but also newsworthy, thereby weighing 
slightly in favor of fair use; (e) the clip was not the “heart” 
of either the television episode or the musical, thus weigh-
ing in favor of fair use; and (f) the plaintiff had presented 
no evidence of any plans to license the clip, and the use of 
the clip in the musical was not a substitute for the original, 
thus again weighing in favor of fair use. On balance, the 
court concluded that the use here was fair and, thus, did not 
infringe the plaintiff’s copyright.

As SOFA Entertainment illustrates, a fair use 
analysis is difficult to conduct without the benefit of full 
discovery, which is both time-consuming and expensive. 
Moreover, with respect to the fourth factor (“the effect of 
the use upon the potential market for or value of the copy-
righted work”), expert testimony will likely be required to 
present evidence of the relevant marketplace. All of this 
makes summary judgment unlikely except in the clearest 
of circumstances. At bottom, the application of the fair use 
factors is a subjective, case-by-case analysis, with no bright-
line rules and little in the way of helpful guideposts.2

The legal parameters of this doctrine have also 
been undergoing some upheaval, particularly with respect 
to the first fair use factor (“the purpose and character of the 
use, including whether such use is of a commercial nature 
or is for nonprofit educational purposes”). For example, 
in Prince v. Cariou,3 the Second Circuit held that Richard 
Prince’s “appropriation art” of Patrick Cariou’s copyrighted 
photographs could constitute fair use. Specifically, the court 
held that twenty-five of the art works were deemed fair use 
because they were “new and different” and, thus, “trans-
formative,” in that they “alter[ed] the original with new 
expression, meaning, or message.”  The court also clarified 
that a work need not comment on the original to qualify as a 
fair use, finding instead that the critical inquiry was how the 
work in question appeared to the reasonable observer, not 
what the artist might say about his or her work. With respect 
to five other art works, the court remanded the case to the 
trial court for reconsideration of whether Prince had suffi-
ciently “transformed” the original photographs to constitute 
fair use. The case thereafter settled.

By contrast, in Kienitz v. Sconnie Nation, LLC,4 
the Seventh Circuit, while ruling that an alleged infringer’s 
use of a copyrighted photograph constituted fair use, 
expressed skepticism of the Second Circuit’s fair use 
analysis in Cariou, characterizing the approach of “asking 
exclusively whether something is ‘transformative’” as “not 
only replac[ing]” the four statutory fair use factors, but also 
extinguishing an author’s right to create derivative works.5  
Others have also similarly criticized the Second Circuit’s 
interpretation and application of the fair use doctrine.6  Thus, 



Page 8 

The Resolver

Winter 2017

The Resolver

the precise legal contours of the fair use doctrine remain 
indeterminate, leaving practitioners, in-house attorneys, and 
business decision-makers on both sides of a dispute with 
ample room for debate. With a legal framework in flux, cou-
pled with a highly subjective, fact-specific, and case-by-case 
inquiry, entrusting the application of the fair use factors to 
either a jury or a judge at trial creates grave uncertainty and 
doubt as to the outcome of any fair use dispute.

Here is where mediation and early neutral evalua-
tion – two forms of non-binding alternative dispute resolu-
tion – can be of great assistance. A voluntary resolution 
thrives on uncertainty. Considerations about how a trial 
court may rule on summary judgment or evidentiary issues 
at trial; how a jury will assess the credibility of the witness-
es who testify; the state of the law at the time when the jury 
is charged; and what an appellate court may do in reviewing 
the trial court record all create sufficient uncertainty about 
the litigation process to serve as strong motivators for a res-
olution of a dispute of the parties’ own making, as opposed 
to having one imposed upon them.7  Moreover, direct party-
to-party negotiations are difficult to conduct when the fac-
tual and legal positions of the parties are subject to a high 
level of uncertainty, as is the case with the application of the 
fair use factors. 

By providing impartial and realistic feedback on 
the fair use debate, from both factual and legal perspectives, 
a mediator can help parties evaluate their best interests while 
uncovering areas of mutual gain. By the time parties (and 
their counsel) have formulated their fair use positions, they 
are usually entrenched and enamored by them.8  A media-
tor can try to improve communications between the parties, 
explore possible alternatives, and address the underlying 
interests and needs of the parties in hopes of moving them 
towards a negotiated settlement or other resolution. More 
specifically, a mediator can help identify the weaknesses in 
the factual record and the barriers presented by the legal 
framework relative to the parties’ respective arguments 
on how to apply the various fair use factors. In addition, 
a mediator with expertise in the copyright laws would 
minimize the need to have the parties educate the neutral 
on basic, fundamental fair use principles and case law, 
thereby further reducing costs. Engaging in this process 
can help the parties realize the value in an early resolution 
before enormous time and costs are spent in a protracted 
litigation or drawn-out negotiations, which are frequently 
accompanied by the great risk of impasse in the absence of 
a disinterested, third-party neutral who has no personal or 
financial stake in the outcome.9

Another option is for the parties to jointly retain 
a third-party trained to conduct an early neutral evalua-
tion of the fair use dispute. Generally, such an evaluation 
occurs early in the pre-trial stage. A disinterested, third-
party neutral – here, preferably one who is well versed 
with the fair use arena – engages in an independent fact 
investigation, interviewing the parties, gathering additional 
information, and then presenting non-binding findings and 

recommendations to the parties. Because the neutral has 
the appropriate subject matter expertise and experience 
in the field of the dispute, whatever recommendations s/
he provides is likely influential on the parties and is meant 
to help place them on a path to a negotiated agreement. A 
later step in the process could include having each party 
(preferably accompanied by their decision-makers) pres-
ent its claims and defenses to the neutral, describing the 
principal evidence on which those claims and defenses 
are based. This step would usually take place after some 
exchange of information has taken place, and the neutral 
can assist the parties in that exchange so that the process 
is mutually beneficial and productive. Such information 
exchange would typically cost substantially less than full-
blown discovery. During the presentations, the role of the 
neutral is to assess the strengths and weaknesses of the 
dispute, clarifying and probing the key issues to help the 
parties assess their respective positions and improve their 
analyses of the dispute. In doing so, the process encourag-
es direct communication between adversarial parties about 
their contentions and supporting evidence. Ultimately, 
the neutral will prepare and submit to the parties a non-
binding, written evaluation that outlines what the likely 
outcome of the dispute will be. This can be particularly 
significant in situations like a dispute over the application 
of the fair use factors where the parties may be far part in 
their views on how the law may apply or what the dispute 
is worth. The neutral thereafter can provide assistance 
to the parties’ decision-makers in finding some common 
ground, either resolving the dispute entirely or at least 
greatly narrowing the disparity between the parties.10  

In today’s legal landscape, uncertainty and fair use 
seem to go hand in hand. For parties contending with a 
dispute over the applicability of the fair use doctrine, medi-
ation and early neutral evaluation offer a pair of concrete 
ways to eliminate the cloud of uncertainty that comes from 
relying solely on the formal legal process, while reducing 
both time and expense and finding a mutually acceptable 

solution.
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