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tion after a full blown hearing, as long as the parties have 
been afforded a fundamentally fair proceeding. 

The Arbitrator’s Authority 

Neither the Federal Arbitration Act (“FAA”), nor the 
Uniform Arbitration Act (“UAA”) expressly provide for 
dispositive motions. However, based on the fl exibility and 
discretion granted to arbitrators,4 courts have found that 
arbitrators have the authority to grant such motions even 
when the arbitral rules governing the arbitration, such as 
the American Arbitration Association’s (“AAA”) Com-
mercial Arbitration Rules, do not expressly grant such 
authority.5 As the Third Circuit said in Sherrock Brothers, 
Inc. v. Daimler Chrysler Motors Company, LLC:

Granting summary judgment surely falls 
within this standard [of broad discretion 
to the arbitrator] and fundamental fair-
ness is not implicated by an arbitration 
panel’s decision to forego an evidentiary 
hearing because of its conclusion that 
there were no genuine issues of material 
fact in dispute. An evidentiary hear-
ing will not be required just to fi nd out 
whether real issues surface in a case.6

Moreover, many institutional arbitration rules do 
provide arbitrators with express authority to entertain 
dispositive motions. These include Rule 32(c) of the 
AAA’s Construction Industry Rules, Rule 27 of the AAA’s 
Employment Arbitration Rules, and Rule 18 of the JAMS 
Comprehensive Arbitration Rules.7 The utility of en-
abling the arbitrator to decide dispositive motions was 
recognized and arbitral authority to decide such motions 
was expressly incorporated into Section 15(b) of the 2000 
Revised Uniform Arbitration Act (“RUAA”) which pro-
vides: “[a]n arbitrator may decide a request for summary 
disposition of a claim or particular issue.”8

In international arbitration, as in domestic arbitra-
tion, the general grant of discretion to the arbitrator under 
institutional rules supports the authority of the arbitrator 
to make summary adjudications. See, ICDR Rules Ar-
ticle 16:3, ICC Rules Article 20: LCIA Rules Article 14:2: 
UNCITRAL Rules Article 15.2. In 2006 ICSID revised its 
Arbitration Rules and included Article 41(5), which ex-
pressly provided arbitrators with the power to summarily 
dispose of a case.9 

The view of the international arbitration bar as to the 
arbitrator’s authority is also refl ected in the International 
Bar Association Rules on the Taking of Evidence in Inter-

Responding to the perception that arbitration is not 
suffi ciently time and cost-effective, the use of all of the 
tools at the arbitrator’s disposal to streamline the process 
is being urged. Summary disposition is increasingly be-
ing suggested by arbitration practitioners as such a tool.1 
Corporate arbitration users too are urging the greater use 
of early resolution of issues, noting that “early resolution 
of…issues could streamline the proceedings and eliminate 
the necessity for much evidence, briefi ng and pleading of 
factual detail and therefore reduce the cost of arbitration. 
At the very least, early resolution of such issues could 
conceivably push the parties to an early settlement.”2 
While allowing the kind of motion practice in arbitration 
that prevails in court would lead to the delays and costs 
incurred in court and is to be assiduously avoided, an 
examination of the desirability of the greater use of sum-
mary adjudication in appropriate cases is warranted. 

For purposes of this article, dispositive motions are 
motions that resemble the type of motions fi led in U.S. 
civil litigation and that a court would consider disposi-
tive of a case or of parts of a case, such as motions for 
summary judgment or motions to dismiss or strike claims 
or defenses. In U.S. civil litigation, these mechanisms 
are frequently used to set aside unmeritorious claims or 
defenses, and promote a faster resolution of disputes. 
Proponents of the greater use of dispositive motions in 
arbitration argue that, for similar reasons, arbitrators 
ought to use similar procedural tools to resolve disputes 
at an early stage of the arbitration proceeding where 
appropriate.

In practice, however, it is generally believed that 
arbitrators have been reluctant to hear and grant disposi-
tive motions.3 This hesitation can be caused by several 
concerns: many major arbitration rules lack explicit rules 
authorizing arbitrators to entertain dispositive motions; 
summary disposition of a case may render the resulting 
award vulnerable to challenges before courts; the absence 
of the right of appeal in arbitration creates a hesitation 
to abbreviate the process and raises concerns about the 
appearance of justice, or lack thereof, in a truncated pro-
ceeding. While the latter concerns cannot be ignored, us-
ers are resoundingly asking for a more muscular process. 
Since arbitration is a creature of party choice, the users’ 
stated preferences should be given serious consideration.

This article reviews the arbitrator’s authority to de-
cide dispositive motions and the cases in the U.S. which 
have dealt with petitions to vacate an arbitrator’s award 
on a dispositive motion. In brief, U.S. courts accord a 
summary adjudication the same deference as an adjudica-
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him. The court found that by permitting the losing party 
to fully brief the issue and submit all evidence it believed 
to be relevant, conducting a four-hour oral argument and 
reviewing all of the relevant contracts, the arbitrator had 
afforded the losing party an adequate opportunity to 
present its evidence and argument. 

Other courts have similarly stated that a refusal to 
hear all evidence is not enough to vacate an award. “The 
law only requires that the parties be given an opportunity 
to present their evidence, not that they be given every 
opportunity” (emphasis in original).15 Those seeking to 
vacate an award must show that the excluded evidence 
was material to the panel’s determination and that the 
refusal to hear the evidence was so prejudicial that the 
party was denied fundamental fairness.16 If complaining 
about a denial of discovery, in order to prevail on a vaca-
tur, a party must show that the evidence that would have 
been obtained in discovery would overcome the panel’s 
decisions.17 Parties are not entitled to full discovery that 
would not change the outcome when the matter can be 
decided on a pre-hearing motion. 

Parties are not entitled in every case to a full-blown 
evidentiary hearing. In Schlessinger v. Rosenfeld, Meyer & 
Susman, the court (applying California law) stated that a 
party is entitled to cross-examine if a witness appears at 
a hearing, but the law does not give a party an absolute 
right to present oral testimony in every case. The court 
recognized that a legal issue or defense could possibly be 
resolved on undisputed facts, and the purpose of arbitra-
tion to deliver a speedy and inexpensive means of dispute 
resolution would be defeated by precluding summary 
adjudications and requiring a full scale evidentiary hear-
ing in all cases.18 At least one court has even said that self-
serving conclusory statements rejected by the arbitrator 
as insuffi cient to create a genuine issue of material fact to 
defeat the summary judgment motion need not block the 
granting of a motion.19

There are many fact patterns in which a summary ad-
judication of all or part of the claims and defenses assert-
ed in an arbitration may be appropriate.20 To illustrate, 
summary adjudications by arbitrators were granted and 
confi rmed by the courts on the following grounds: res ju-
dicata and collateral estoppel,21 plain meaning of the con-
tract,22 statute of limitations,23 standing and preemption,24 
waiver and estoppel,25 employment at will,26 failure to 
comply with a contractual claims or notice procedure,27 
evidence insuffi cient to permit a rational inference by a 
trier of fact,28 and failure to state a claim because no duty 
was owing.29 The availability of summary adjudication 
and its enforcement for international arbitrations under 
the New York Convention has also been confi rmed.30 
While there have been cases in which a summary adjudi-
cation has been vacated,31 those cases are few, and they 
present facts in which the arbitrator failed to allow for the 
presentation of material non-cumulative evidence. 

national Arbitration, Article 2, which states, in relevant 
part: “3. The Arbitral Tribunal is encouraged to identify 
to the Parties, as soon as it considers it to be appropriate, 
any issues (…) for which a preliminary determination 
may be appropriate.” The Commentary on the Rules 
further states: “While the Working Party did not want to 
encourage litigation-style motion practice, the Working 
Party recognized that in some cases certain issues may 
resolve all or part of a case. In such circumstances, the 
IBA Rules of Evidence make clear that the arbitral tribu-
nal has the authority to address such matters fi rst, so as 
to avoid potentially unnecessary work.”10 

Judicial Review of Summary Adjudications 

Summary dispositions by arbitrators have been sanc-
tioned by the courts. Generally, parties challenging an 
arbitration panel’s decision to grant a dispositive motion 
have contended either that the arbitrators had “exceeded 
their power,” and/or that they engaged in “misconduct 
in…refusing to hear evidence pertinent and material to 
the controversy,” two of the grounds for vacatur stated in 
Section 10(a) of the Federal Arbitration Act.11 In addition 
to these statutory grounds, parties have raised challenges 
based on manifest disregard of the law and violation of 
public policy.

A court’s review of challenges to summary adjudica-
tions is grounded in the same premise as that applicable 
to all other arbitral awards. The court’s “scope of…
review is narrow” and the analysis is not an “occasion 
for a de novo review of an award.” Arbitration awards, 
including summary adjudications, are to be “be en-
forced despite a court’s disagreement with the merits, if 
there is a barely colorable justifi cation for the outcome 
reached.”12 But the courts do review arbitration awards, 
including summary adjudications, to ensure that par-
ties to arbitration are not deprived of a “fundamentally 
fair proceeding” which requires that a party receive 
“notice, opportunity to be heard and to present relevant 
and material evidence and argument before the decision 
makers.”13 

In Global Int’l Reinsurance Co. Ltd. v. TIG Ins. Co., 
Judge Rakoff of the Federal Court in the Southern Dis-
trict of New York was not persuaded to vacate an award 
based on claims that the arbitrator had resolved factual 
disputes without discovery or an evidentiary hearing. 
The court stated that “arbitrators have great latitude to 
determine the procedures governing their proceedings 
and to restrict or control evidentiary proceedings” and 
“need not compromise the speed and effi ciency goals 
of arbitration by allowing the parties to present every 
piece of relevant evidence.”14 The court concluded that 
the arbitrator was well within his discretion when he 
determined that the contracts were clear on their face 
and that further evidence or testimony was not neces-
sary to resolve the issue of contract interpretation before 
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 If a summary adjudication is granted, the arbitrator 
would serve the parties well and diminish the likelihood 
of vacatur by writing a reasoned award explaining the 
basis for the decision and why any evidence that was not 
considered or discovery not permitted was not material 
and would not have changed the result. 

Conclusion

As in so many aspects of the arbitrator’s role, the 
exercise of good judgment is crucial. Each case must be 
reviewed in light of its particular facts. An ill-advised 
consideration of a dispositive motion or a grant of a 
dispositive motion later vacated by a court will occa-
sion even more cost and delay and deny the parties the 
benefi ts arbitration is intended to provide. But disposi-
tive motions are a powerful tool available to streamline 
proceedings, and arbitrators should not shy away from 
meritorious dispositive motions that will reduce time and 
cost. If arbitration is to deliver on its promise of offering a 
faster and cheaper dispute resolution mechanism, arbitra-
tors should be proactive in considering with the parties 
the possible advantages of addressing claims or defenses 
that are legally insuffi cient at the earliest opportunity. 

The College of Commercial Arbitrators protocol for 
arbitrators with respect to dispositive motions strikes just 
the right balance in urging arbitrators to “discourage the 
fi ling of unproductive motions; limit motions for sum-
mary judgment to those that hold reasonable promise for 
streamlining or focusing the arbitration process, but act 
aggressively on those.”32
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