J

NEW YORK STATE BAR ASSOCIATION

Researching Jurors

on the Internet—

Ethical Implications
By Robert B. Gibson and Jesse D Capell

- Also in this Issue
~ ABA on Tech-Ethics
A Primer on GINA

- New Criminal Legislation

~ Consumer Update

~ Workplace Language
Requirements






Researching
Jurors on the
Internet—

Ethical Implications

By Robert B. Gibson and Jesse D. Capell

RoBerT B. GiBsoN (rgibson@hpmb.com) is a partner at Heidell, Pittoni,
Murphy, & Bach, LLP and manages its White Plains, New York, office. The
majority of Mr. Gibson's practice focuses on the representation of hospitals
and individual physicians in medical malpractice actions. He is a trial lawyer
with over 15 years of experience representing clients in all phases of civil
litigation, from inception through trial, and has successfully defended
numerous clients through verdict. Mr. Gibson was selected for inclusion in
New York Super Lawyers® for 2011.

Jesse D. CAPELL (jcapell@hpmb.com) is an associate at Heidell, Pittoni,
Murphy, & Bach, LLP and works in its New York City office. He represents
hospitals, municipal institutions, and individual health care providers in all
stages of pre-trial litigation, including case development, legal research,
fact investigation, motion support and suit evaluation. Mr. Capell also
represents landlords and premises owners in toxic exposure and negligence
cases. The authors would like to thank Ryan Harris, a law student intern,
who performed research for this article.

As the membership rates of social networking!
websites continue to soar, attorneys are increasingly
relying on Internet research of prospective jurors
to gain an advantage at trial. The ease with which
litigators can obtain valuable information about
members of the jury pool has made this a prevalent
strategy. Anecdotes constantly surface about the trial
consultant who miraculously discovers prospective
jurors’ hidden biases through their online activity.
Pre-trial Internet research is becoming so much the
standard that the New York City Bar Association
(NYCBA) recently suggested that a trial attorney’s
failure to thoroughly investigate prospective jurors
might be an abdication of the attorney’s professional
duty.2

But there is an apparent conundrum: while
litigators may be blameworthy for neglecting to
conduct Internet research on prospective jurors,

attorneys may also be guilty of an ethical violation
for performing that very act. In June, the NYCBA
issued Formal Opinion 2012-2, a comprehensive
report on the ethical implications for lawyers who
research jurors on the Internet. Formal Opinion
2012-2 states that attorneys might be in violation
of the New York Rules of Professional Conduct if
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they contact a prospective juror through a social media
site — even if the contact was unintentional. According to
the NYCBA, if a social media site automatically notifies a
juror when another person has viewed the juror’s profile
page, alawyer “communicates” with a juror simply by
looking at the juror’s publicly available profile.
Formal Opinion 2012-2 emphasizes that
attorneys must educate themselves
about how social media websites
work before they use them.

At first glance, these ethical
views may seem hard to recon-
cile. On one hand, an attorney
could be liable for forgoing
Internet background checks.
On the other, an attorney may
be culpable just by looking
at a juror’s publicly available
social media profile page. But
these guidelines are not in con-
flict. By compelling attorneys to
learn how various social media
sites operate, the NYCBA is empow-
ering attorneys to become experts in this
field. If lawyers are armed with knowledge
about how these websites function, they can per-
form precise research that comports with their ethical
obligations.

Internet Research of Jurors

The number of individuals with online profiles is growing
exponentially. One recent survey estimates that 35% of
adults and 60% of people under the age of 30 now belong
to a social media networking site.3 Given those figures,
trial lawyers are using websites like Google, Facebook,
and Twitter to learn as much as possible about the
character traits of prospective jurors.# With the assistance
of an associate or a paralegal, litigators can conduct real-
time background searches on a multitude of potential
jurors.

The primary purpose of performing Internet
background research is to enable trial attorneys to weed
out biased jurors during the voir dire process.> Litigators
can use peremptory challenges — limited objections that a
lawyer may use to strike a prospective juror — if attorneys
discover evidence that a potential juror will be prejudiced
against their clients.6

The benefits of Internet background research can be
substantial.” Historically, trial lawyers have depended on
confidential juror questionnaires to obtain background
information about prospective jurors, but lawyers have
criticized the paucity of information contained in juror
questionnaires.8 Now, through the Internet, trial attorneys
can obtain information about prospective jurors that
would otherwise not be disclosed during voir dire, such as
the juror’s political beliefs and economic philosophies.?
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While litigators may
be blameworthy for
neglecting to conduct
Internet research on
prospective jurors, attorneys
may also be guilty of an
ethical violation for
performing that
very act.

Litigators can also use the Internet to identify jurors who
may be receptive to their clients’ claims or jurors who
seem likely to disregard the rule of law.
For instance, a trial consultant in a products liabil-
ity case learned that a potential juror had posted
on Facebook “that one of her heroes was
Erin Brockovich, the crusading parale-
gal known for her work for plain-
tiffs in environmental cases.”10 In a
lawsuit involving patent rights, a
trial consultant for the plaintiff
discovered that a prospective
juror had previously blogged
about the unfairness of copy-
right infringement, and he
sought to keep this juror on
the panel.! And in a some-
what eccentric example, a
potential juror in a personal
injury case was rejected because
she had blogged about her exten-
sive attempts to contact extrater-
restrials.12
The benefits of pre-trial Internet
research were starkly realized in a recent
products liability trial in Fort Lauderdale,
Florida. The plaintiff claimed that he was injured after he
was forced to clean a machine in a confined space. Before
examining prospective jurors, the plaintiff’s attorney
began researching them on social networking sites.
During the course of her research, the attorney learned
that one of the potential jurors belonged to a support
group for claustrophobics. She selected this juror for the
panel, and the juror ultimately served as the foreman.
The result: a verdict in favor of the plaintiff.13
Furthermore, Internet background searches are
extremely efficient. Compared with traditional forms of
investigative research, attorneys and their staff members
can sift through vast amounts of information on the
Internet in a relatively short amount of time.l* Attorneys
inside a courtroom can email the names of prospective
jurors to associates or paralegals, who can then plug
these names into various search engines or social media
websites. Electronic data on social media websites can be
retrieved within seconds, and the trial lawyer can receive
the background information before making a decision
about whether to strike the prospective juror.15
Social media websites may also be used by attorneys
to verify the accuracy of statements made by prospective
jurors during voir dire. Depending on the jurisdiction,
voir dire can be a frenetic process, and it may not be
possible to scrutinize the background information of each
juror. In Dellinger,16 a criminal fraud trial, a juror denied
during voir dire that she had a social relationship with
the defendant. After the jury rendered a guilty verdict
against the defendant, the defendant disclosed that he



had received a message from the juror before the trial
through a social networking site. In the message, the juror
sympathized with the defendant’s plight and said they
would “Talk Soon!” The Supreme Court of Appeals of
West Virginia ultimately held that the trial court abused
its discretion in failing to order a new trial.

The efficacy of researching potential jurors on the
Internet is leading some commentators to suggest that
trial attorneys may be obligated to perform this service.l”
Indeed, the NYCBA observed that clients have begun
to assume that their attorneys will conduct Internet
background searches of jurors and that “standards of
competence and diligence may require doing everything
reasonably possible to learn about the jurors who will
sit in judgment on a case.”1® One recent scholarly essay
proffers that it may even be malpractice for a trial
attorney not to perform this research.1®

To be sure, the New York Rules of Professional
Conduct (NYRPC) do not provide any indication about
whether pre-trial Internet research is required. Two
rules in the NYRPC, however, bear on this issue. Rule
1.1 provides that “[a] lawyer should provide competent
representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.”
And Rule 1.3(a) states that “[a] lawyer shall act with
reasonable diligence and promptness in representing
a client.”20 So, for the time being, it seems safe to
assume that trial attorneys are not invariably required
to perform this service. But it may not be long before
that changes.

And while pre-trial Internet research may eventually
be an obligatory ethical duty, the NYCBA’s Formal
Opinion 2012-2 indicates that when engaging in this
conduct, attorneys must be mindful of their ethical
responsibilities.

Ethical Rules About Researching Jurors
Electronically

Until recently, the ethical rules for lawyers who conduct
Internet research on potential jurors in New York State
werenotexplicit. The NYRPC provides only that “alawyer
shall not communicate or cause another to communicate
with a member of the jury venire from which the jury will
be selected for the trial of a case.”2! In 2011, the New York
County Lawyers’ Association Committee on Professional
Ethics issued an interpretation of Rule 3.5(a)(4).22 The
Committee determined that it is ethical and proper under
Rule 3.5(a)(4) for an attorney to “undertake a pretrial
search of a prospective juror’s social networking site,
provided that there is no contact or communication with
the prospective juror and the lawyer does not seek to
‘friend’ jurors, subscribe to their Twitter accounts, send
Tweets to jurors or otherwise contact them.”23 Still, the
precise meaning of “contact” and “communicate” in this
context had not yet been defined.

In June, however, the NYCBA released its ground-
breaking ethical opinion on using social media and
related technology for pre-trial research. In it, the NYCBA
attempted to clarify the meaning of “communication”
within the context of Rule 3.5(a)(4). While the NYCBA
does not have the authority for policing ethical viola-
tions in New York State, formal ethical opinions from the
NYCBA definitely hold sway. In discerning the mean-
ing “communication,” the NYCBA referenced several
sources: Black’s Law Dictionary (9th Ed.), The Oxford Eng-
lish Dictionary, and Local Rule 26.3 of the United States
District Courts for the Southern and Eastern Districts of
New York. Ultimately, it determined that it is irrelevant
whether an individual intends to communicate with
another person; communication is accomplished when
knowledge or information is transmitted from one person
to another. The focal point is on the recipient of the com-
munication, not on the communicator.24

The NYCBA recognizes that some social media
services automatically notify users when their profiles
have been viewed. For example, members of LinkedIn,
a highly popular professional networking site, receive
a message when other LinkedIn members have viewed
their profiles. Other social networking services that offer
this feature include Bebo and Tagged.?> The NYCBA
concludes that

[a] request or notification transmitted through a social
media service may constitute a communication even
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if it is technically generated by the service rather than
the attorney, is not accepted, is ignored, or consists of
nothing more than an automated message of which the
“sender” was unaware. In each case, at a minimum,
the researcher imparted to the person being researched
the knowledge that he or she is being investigated.

The transmission of the information that the attorney
viewed the juror’s page is a communication that may
be attributable to the lawyer, and even such minimal
contact raises the specter of the improper influence
and/or intimidation that the Rules are intended to
prevent.26

Still, the NYCBA did not decide that an
inadvertent or unintentional communi-
cation necessarily constitutes an ethi-
cal violation — only that it may. The
NYRPC may ultimately need to
weigh in on this subject.

The NYCBA repeatedly
states that attorneys who
engage in electronic back-

ground searches of jurors
should study the functionality
of the websites they use. If an
attorney is unable to grasp how
the social media service works,
the NYCBA urges the attorney to
proceed with caution and be aware
that he or she may be at risk of violat-
ing the ethical rules.?”

Reconciling the Two Views

While one may initially believe that Formal Opinion
2012-2 creates an ethical dilemma, the fallacy of this
assessment becomes evident upon closer inspection.
Formal Opinion 2012-2 simply advises attorneys of the
following: (1) you may - if not now, at some time in the
future — be obligated to perform Internet research of
prospective jurors; (2) you can view the publicly available
electronic profiles of prospective jurors as long as you do
not contact or communicate with the juror in any fashion;
and (3) before you conduct any research on a social

Before you
conduct any research
on a social media site
you must confirm that
the site does not notify
other users when
their profiles have
been viewed.

media site you must first examine how the site works,
understand its privacy policies, and confirm that the site
does not notify other users when their profiles have been
viewed.28
If, for example, an attorney planned to use Facebook
to research prospective jurors, the attorney would need to
visit the Facebook’s Help Center at http:/ /www.facebook.
com/help/?ref=ts. The Help Center is a user-friendly
resource providing an abundance of basic information
about Facebook. It contains a glossary of commonly used
terms; debunks certain myths; and describes various
features, services, and applications offered by the
service. Most important, the Help Center
provides a comprehensive explanation
of Facebook’s privacy policies, and it
clearly delineates Facebook’s policy
about tracking who views your
profile:
Facebook does not provide a
functionality that enables you
to track who is viewing your
profile (timeline), or parts
of your profile (timeline),
such as your photos. Third
party applications also cannot
provide this functionality.
Applications that claim to give
you this ability will be removed
from Facebook for violating
policy.2?
Similarly, LinkedIn users can access
the LinkedIn Learning Center, which
contains detailed information about how the
site. works. LinkedIn further offers a function called
“Answers” in which a user can ask questions about
a variety of topics, including questions about various
features offered through LinkedIn. The answers are
provided by other users. A simple inquiry about whether
users have the ability to track who views their profile
yields an overwhelming number of responses that yes,
indeed, you can (although users’ ability to ascertain the
identity of people who have viewed their profiles varies
based on the type of LinkedIn account they have).

14 | November/December 2012 | NYSBA Journal



Twitter requires users to subscribe to another user’s
Twitter account, which has been found to be a blatant
act of communication — and therefore it is a prohibited
form of juror research. Still, if Twitter users have a public
account, it is possible to access their Twitter accounts
through a Google search without notifying the users that
one has viewed their profile.

The more an attorney understands about a social
media website, the more equipped the attorney will be to
take advantage of all of the website’s search capabilities.
For example, the Facebook Help Center provides a
cogent description of the Facebook Search function,
explaining how users can filter their searches, search
public information, or search for two things at the same
time.

Conclusion

Pre-trial Internet research of prospective jurors is
becoming an integral component of the trial preparation
process. Trial attorneys would be well advised to apply
this practice whenever possible because it may increase
the likelihood of a favorable outcome. But before
undertaking this research, attorneys must be familiar
with the local ethical rules governing this practice.
They must also determine whether jurors will receive a
notification from the website if another user views their
profiles. Fortunately, the leading social media websites
provide user-friendly support software that allows trial
attorneys to discern this information with relative ease.
Given the role of social media in our society, investing
the time to understand how these websites function is a
worthwhile endeavor. |
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"l don't have too many answers. I'm just
up here avoiding jury duty."
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